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EDITORIAL NOTES. 


The subject of “Equal Taxation” is one which it is attempted to 
have threshed out before the voters of this state at the ensuing Novem- 
ber election. The situation in brief seems to be this: In 1884 the people 
of Jersey City, who had been several years contending over the issue 
in that municipality, succeeded in having Mr. John W. Griggs, who was 
then state senator from Passaic, and Mr. Charles L. Corbin, of the well- 
known firm of Collins & Corbin, prepare certain legislative bills, which 
at once became a leading issue in the ensuing legislative session. There 
had previously been introduced what was known as the “Cator bill,” 
which Senator Griggs had also advocated, but it had been defeated. The 
three bills, however, known as the “Griggs bills,” after a tremendous 
fight on the part of the railroads, became the Railroad and Corporation 
Tax act of 1884. There is a contention as to what part Governor 
Abbett had in these bills, but the Griggs’ bills became laws, and since 
that time they have been the foundation for the large revenue secured 
by the state from railroad corporations. Of late years the proportion 
of tax received by Jersey City and by Hudson county has not been sat- 
isfactory, and a strong effort has been made to make a complete change 
in the 1884 method of taxing railroad property. It seems somewhat 
unfortunate that this change is now proposed to be made through dis- 
tinctly political platforms. It would be much better were the citizens 
of Hudson county to endeavor, in a non-political way, to secure what 
they need, provided what they ask is right. Probably the answer to 
this suggestion would be that Hudson county has already made some 
effort, and that the surest way to accomplish their end is to elect a 
Governor of their own views, running upon a political platform. But 
is the new method proposed for the taxation of railroad property, now 
known as “Equal Taxation,” likely to prove of practical utility, and also 
to be “equal?” This the campaigners are discussing. In any case, who- 
ever is elected as Governor, or to the legislature, the next legislature 
itself must handle the subject. The proposed change in the present 
law—any changes in fact—will probably mean a great fight on the part 
of the localities interested on the one hand, and the railroad companies 
on the other, and the battle will be watched with great interest by citi- 
zens of other states as well as of our own. The subject is likely to 
occupy a vast deal of time and attention, and engenerate any amount of 


feeling and cold, hard logic. 
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As population increases in this country, the subject of nuisances in 
residential districts is bound to come up from time to time, and the courts 
will be called upon to apply rules that are, perhaps, somewhat novel. 
There will be no difficulty as to nuisances which are nuisances per se, 
but what about those nuisances which arise from legitimate businesses, 
which are of such a nature as to cause an unusual amount of noise and 
consequent annoyance to those living in the vicinity? It is said to be 
the rule of law that whehever a locality loses its character as a place 
suitable for a place of residence, and becomes essentially a manufac- 
turing neighborhood, where the business generally carried on is hostile 
to and inconsistent with its use as a place of residence, a court of equity 
will not interfere to prevent the carrying on of the business of manufac- 
turing, even though the vibration, noise, smoke or other unpleasant 
concomitants render it impossible to use adjoining premises as a dwell- 
ing. Gilbert v. Showerman, 23 Mich. 58; Doellner v. Tynan, 38 How. 
Prac. 176. A resident, therefore, of a trading or manufacturing neigh- 
borhood is bound to submit to such ordinary personal annoyances and 
little discomforts as are fairly incidental to legitimate trading and manu- 
facturing carried on in a reasonable way. Robinson v. Baugh, 31 Mich. 
290. But suppose manufactories have been located in a place which has 
not been residential and then, perhaps, after a number of years, the 
locality becomes residential, can the noise, or smcke, or other disagree- 
able thing arising from those factories, and which do cause serious annoy- 
ance to the inhabitants, be stopped? The question has probably not 
been decided in any authoritative fashion. True, it has been held that 
the operation of a machine and blacksmith shop devoted to boat repair- 
ing in a neighborhood otherwise given up to costly residences, estab- 
lished after the character of the locality as a residence district had been 
determined, will be enjoined. McMorran v. Fitzgerald, 106 Mich. 649, 
64 N. W. Rep. 569, 58 Am. St. Rep. 511. In this case the court said: 
“Uses of property which might be improper in one locality may be proper 
in another. Thus a slaughter house might be protected in a place 
remote from residences or places of business, though the land of an 
adjoining proprietor should not be free from noxious odors arising there- 
from. But in a populous district, or in case that the adjoining pro- 
prietor should choose to erect a residence upon his premises, the 
slaughter house would be or might become a nuisance. Smoke and 
noise which are common in cities would be intolerable in rural or sub- 
urban districts, and, as such, might be excluded by the law. As long as 
the smoke and tumult are confined to portions of a city which are prin- 
cipally devoted to such business, little difficulty arises, and, though theo- 
retically a resident of such locality may have the same rights to immunity 
from discomfort, usually his personal interest in the increase of values 
which results from occupation for business purposes satisfies him. But 
when one invades a suburban district with an offensive and noisy busi- 
ness, which from its nature is injurious to those having houses in the 
vicinity, merely because he can purchase land cheap, or because the 
location has peculiar advantages for his purpose, he takes the risk of 
being compelled to compensate the injured neighbors, or perhaps desist 
from the offensive use of the property.” But this clearly only fits cases 
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where there are invasions of a suburban district, after it has become 
a residential portion. It does not lay down a rule as to districts in 
which a so-called nuisance has been first created, and then people have 
built residences in the neighborhood, with a clear knowledge that the 
nuisance already existed. 





While in some states of the Union the subject has been discussed of 
having judges, and even counsel, appear in gowns during the conduct of 
a cause, it is interesting to note that in the Supreme court of British 
Columbia, at a term a few months ago, the presiding judge and the 
counsel, for the first time in the history of that province, appeared with- 
out wigs. We do not know that the removal of wigs is a step toward 
the removal of gowns, but, at all events, the movement is one directly 
in Opposition to any tendency to increase any such wearing apparel of 
judges and counsel as will inspire terror or awaken respect in the minds 
of clients or criminals. 





There recently died in this state, at East Orange, a noted author of 
law books, who was also in his day a very respectable judge. Judge 
Seymour D. Thompson was not a native of this state, nor a member of 
our local Bar, but of recent years has spent considerable time at East 
Orange, where he died August 12 last. His great works are those on 
“Negligence,” “Trials,” and “Corporations.” But many smaller trea- 
tises have proceeded from his pen. The reputation of Judge Seymour 
as a commentator on the law is of long standing, and as wide as the 
boundaries of our country. At the same time that he was writing law 
books he was editing the “American Law Review,” and was once editor 
of the “Central Law Journal.” He was editor of the former publica- 
tion at the time of his death. A writer in the “Chicago Legal News,” 
who knew him well, has this to say of him, and the sketch is certainly not 
overdrawn: “Personally Judge Thompson was the most agreeable man 
and the easiest to get along with, to use a homely expression, that I have 
ever known. His natural attitude towards every one was an attitude of 
friendliness and kindness, and there was no discrimination in his sym- 
pathies. Intensely democratic, I do not imagine that it ever occurred 
to Judge Thompson to extend to a wealthy or prominent neighbor a 
heartier greeting than he gave to the humbler citizens whom he met in 
his daily walk around the park on which his house fronted, for all of 
whom he had a friendly nod or a kindly word. Out of this universal 
kindliness arose that peculiar courtesy which characterized his relations 
with every one in daily contact with him, whether a clerk, a domestic 
servant, or a colleague on the bench. Though his literary conscience 
would not allow him to employ others in collecting the material for his 
works, there was much work of a mechanical nature, such as collecting 
lists of cases and verifying citations, which he entrusted to young lawyers 
just starting on their course; and though most of them are by this time 
in a prosperous way of business, I doubt if the large fees of later years 
are as much appreciated as the small stipends which they earned by this 
sort of work, the payment of which was generally accompanied by the 
expression of a regret on the part of Judge Thompson for the smallness 
of the amount. * * * * Judge Thompson was always the scholar 
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rather than the advocate. He had had but little experience in practice 
when he became master in chancery and afterwards judge for a long 
term; so that when he left the Bench after his fiftieth year he frequently 
found himself at a disadvantage with younger opponents who had greater 
experience in the tactics of the court room. Perhaps this fact had some- 
thing to do with his gradual retirement from practice and greater absorp- 
tion in his work as a law writer, which he preferred even to the dignified 
labors of an appellate court judge.” 





We hope to be able to present next month some report of the inter- 
esting case of contempt recently decided by Judge Strong, of New 
Brunswick. It is a matter which has attracted wide attention, and 
deservedly so. It involves principles which lie at the basis of private 
liberty, and also of the dignity of courts of justice. 


AMERICAN BAR ASSOCIATION. 


ITS HISTORY FOR THE FIRST SIXTEEN YEARS OF ITS EXISTENCE AND ITS IMPRESS UPON 
THE THOUGHT OF THE NATION. 


On the first day of July, 1878, a circular letter was issued by the 


following persous: 
Benjamin H. Bristow, Kentucky. 
William M. Evarts, New York. 
George Hoadly, Ohio. 
Henry Hitchcock, Missouri. 
Cariton Hunt, Louisiana. 
Richard D. Hubbard, Connecticut. 
Alexander R. Lawton, Georgia. 
Richard C. McMurtrie, Pennsylvania. 
Stanley Matthews, Ohio. 
Edward J. Phelps, Vermont. 
John K. Porter, New York. 
Lyman Trumbull, Illinois. 
Charles R. Train, Massachusetts. 
J. Randolph Tucker, Virginia. 

It was proposed that an informal meeting should be held at Sara- 
toga, N. Y., on Wednesday morning, August 21, 1878, to consider the 
feasibility and expediency of establishing an American Bar Association. 

This circular letter was sent to a few members of the Bar in the 
various states, and the responses were to be made to Mr. Simeon EF. 
Baldwin, of New Haven, Conn. 

A glance at the above list of names shows that these men were 
among the leading minds of the country, embracing members of Presi- 
dential cabinets, United States senators, Governors of states, professors 
in law colleges, and noted generals in the once Confederate army. An 
array of such distinguished men could not fail to found the Association 
which they had in mind; and there was no failure. 

At the appointed time the gentlemen assembled, and elected Ben- 
jamin H. Bristow, of Kentucky, President, and Francis Rawle, of Penn- 
sylvania, and Isaac Grant Thompson, of New York, Secretaries. 

The American Bar Association was then formed, and the following 
persons were elected as its first officers: President, James O. Broad- 
head, of St. Louis, Missouri; Secretary, Edward O. Hinkley, of Balti- 
more, Maryland; Treasurer, Francis Rawle, of Philadelphia, Pennsyl- 
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vania; Executive Committee, Luke P. Poland, Chairman, of Vermont; 
Simeon E. Baldwin, of Connecticut, and William A. Fisher, of Mary- 
land, with the Secretary and Treasurer as ex-officio members. There 
was also a General Council composed of one member from each state, a 
vice-president from every state, and a Local Council from each state, 
so far as that could be accomplished at the organization meeting, and, 
while all the states were not represented, the list was quite full. 

The Association framed a constitution and by-laws, which were 
adopted, and appointed the following committees: On jurisprudence and 
law reform; on judicial administration and remedial procedure; on legal 
education and admissions to the bar; on commercial law; on interna- 
tional law; on publication; and on grievances. 

All this work had been accomplished in two days, and the Associa- 
tion fully organized and equipped for business. It adjourned to hold 
its second annual meeting at Saratoga on the twentieth day of August, 
1879. 

A glance at a few of the incidents of its organization will be inter- 
esting. It was stated in the circular letter that the Association was 
suggested by one of the State Bar Associations in January, 1878. The 
object of the Association, as stated in its constitution, is as follows: “Its 
object shall be to advance the science of jurisprudence, promote the 
administration of justice and uniformity of legislation throughout the 
Union, uphold the honor of the profession of the law, and encourage 
cordial intercourse among the members of the American Bar.” These 
were all high and noble aims, and the Association has never fallen short 
in its work. 

The greatest zeal manifested in the early success of the Association 
came from the South. In membership Louisiana led all the states, with 
thirty-three members; New York came second, with thirty-two members; 
Connecticut and Massachusetts came third, with twenty members each; 
Maryland and Mississippi came fourth, with seventeen members each; 
and Vermont and Ohio came fifth, with sixteen members each. 

Of the first seventeen Presidents, seven were from the Southern 
states: Col. James O. Broadhead; ex-Secretary of the Treasury Ben- 
jamin H. Bristow; Gen. Alexander R. Lawton; ex-Gov. John W. Steven- 
son; Prof. Thomas J. Semmes; Prof. Henry Hitchcock; Hon. J. Ran- 
dolph Tucker. 

The great work of the Association was shouldered and carried for- 
ward by five of its members. Luke P. Poland, of Vermont, who was the 
Chairman of the General Council and of the Executive Committee; 
Simeon FE. Baldwin, of Connecticut, who was a member of the Executive 
Committee and a general worker for the good of the Association. The 
advanced thought and progress of the work came into the Association 
through Mr. Baldwin, and he was the pioneer who opened the way. 
His perseverance and his alert mind in the work of the Bar in this coun- 
try and in England, in directing its expanding usefulness and urging it 
to higher aims, has given to the Association its high renown. 

Edward Otis Hinkley and his son, John Hinkley, of Baltimore, have 
been the Secretaries of the Association from its organization to the 
present time, performing for it a vast amount of work, devoting all their 
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energies in that direction. And the annual volumes of the reports of 
the proceedings of the Association, which so greatly adorn and enrich 
our libraries prove that their laborious efforts have borne ripe fruit. 

Francis Rawle, of Philadelphia, was the Treasurer of the Associa- 
tion from its creation down to 1902, serving for a period of twenty-four 
years. This office received his undivided attention. His great work in 
the Association was devoted to the annual banquet. He took this work 
under his special charge, putting forward all his efforts to make its din- 
ners a success. A greater part of each session he devoted to this task 
in the preparation and arrangement of the toasts, and the selection of 
the gentlemen to respond to them. This work required a very keen 
discernment, to select the men fitted to each sentiment; some requiring 
great learning and depth of thought; some designed for mirth, others 
for good fellowship, etc. From my observation no one could have done 
the work better, and the annual banquets of the Association were not 
excelled by any in the country. 

Beyond his work as Treasurer, and his efforts devoted to the annual 
dinner, his literary work far excelled the work done by him in all other 
lines. I am informed that he edited the Annual Reports from the organ- 
ization of the Association down to 1902, getting out twenty-five volumes 
of reports. The Report of 1894 reached 564 pages, and the volume of 
1903 reached 822 pages. The members of the Association familiar with 
bookmaking, and the reading and correction of proof sheets, will realize 
the amount of labor performed for them by Mr. Rawle. It will be 
remembered that the matter was composed of minutes of proceedings, 
addresses, reports of committees, lists of members, a heterogeneous 
mass of manuscripts, all to be classified and to be put into shape. In 
reading these reports, the reader will be struck with the great accuracy 
of the typography, the style of the arrangement, and the accuracy of the 
whole work. 

Of these five men, Chief Justice Poland and Mr. Edward O. Hinkley 
are deceased, and Mr. Baldwin, Mr. Rawle and Mr. John Hinkley are 
still members of the Association. It must not be omitted to say that to 
these five men no salaries were ever voted, and they served for the 
love they bore to their profession, and to elevate it to a higher plane of 
usefulness. 

In relation to Chief Justice Poland and Judge Baldwin it is now my 
purpose to give a sketch of Judge Poland’s work as I saw it, and as 
Judge Baldwin is still with us, I will leave his work to be perpetuated by 
some future historian. 

Prior to the organization of the Association, Chief Justice Poland 
had served for eighteen years on the Supreme Court Bench of Vermont, 
having been elevated to that Bench when he was but thirty-three years 
of age. In 1865 he entered the United States Senate, to serve out the 
term of the lamented Collamer, which term expired March 4, 1867. 
Upon the expiration of his term as Senator, he took his seat in the House 
of Representatives in the Fortieth Congress. He was again elected to 
the House of Representatives in the Forty-eighth Congress, serving in 
all eight years in the House of Representatives. 

During his time, Judge Poland was the most commanding man in 
the Association. All the members bowed to him with the greatest cor- 
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diality and kindness. He had the Association at heart, he loved his 
work, always attended the annual meetings, and being always Chairman 
of the General Council and of the Executive Committee, he held the 
commanding positions which regulated its work. 

Judge Poland was a leader of men. He was born as such. ‘Tall and 
commanding in person, an old-time gentleman who held on to the cus- 
toms of his earlier life. He always appeared at the sessions of the Asso- 
ciation clad in a blue dress coat with brass buttons, and velvet collar, a 
buff vest, and wearing his watch in a fob pocket, with ribbon and seal. 

1 served with him for five years, in the General Council from New 
Jersey. I came into the Association at its second annual meeting, and 
claim to be one of its founders, attending all its annual meetings, with 
two or three exceptions, for seventeen years, and therefore know whereof 
I speak. 

Judge Poland had a great anxiety about the final success of the Asso- 
ciation. We never came together at the annual meetings, in its early 
history, without a discussion as to whether the Association could live; 
but as the Association grew in years and strength, he finally concluded 
that it had been founded on a firm foundation and its future success was 
assured. No person could have been more happy over any result than 
he was, when he had reached this conclusion. I mention this so that 
the present members may know the concern of its founders. 

The most important event in the Association’s history was the selec- 
tion of Professor Edward J. Phelps, of Burlington, Vermont, to deliver 
its first annual address in 1879. In coming before the Association at that 
time he made an apology for not appearing before it with a written 
address. He said that circumstances not under his control had pre- 
vented him from doing so, and he desired that there should be no failure. 
He further said: “I trust, therefore, we shall always feel at liberty, when 
we are fortunate enough to have anything to say, and to be asked to say 
it, to address each other in the simple, unpremeditated style that prevails 
in our courts of justice. In other words, if gentlemen cannot always 
redeem their obligations in gold, let us have the silver, even at ninety- 
two cents on the dollar; it is much better than total repudiation.” Mr. 
Phelps came before the Association without a scrap of paper in his hand, 
and announced as his subject, “Chief Justice Marshall.” 

In this address Mr. Phelps did not appear before us with repudiated 
silver, but more than redeemed his promise in gold. His address had 
evidently been prepared with the greatest care, and, if not completely 
memorized, it was so nearly so that the Association got the full effect of 
the oration, and the manuscript went to the printer. 

From the opening of the first sentence to the close of the address it 
was one continuous flow of close reasoning and logic, delivered without 
a break or hitch, without a moment's hesitation at any point. As he 
unfolded the great work of Marshall in moulding and construing the 
Constitution, and fitting it to the work which it was designed to per- 
form, and before the address was half delivered, Mr. Phelps, by his 
strong logic and the power of his oratory, had the strong minds of the 
Association at his feet in tears, and I am not ashamed to confess that I 
was one of the number. 
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As he held up Marshall to the light of day, we could see that he was 
the founder of our constitutional form of government; without him our 
constitution was without form and void; with him it made us a nation. 
It almost appeared that the hand of no one, except his, had been put to 
the clay. 

When his address was finished, Mr. Phelps’ fame was as broad and 
as wide as the nation. He had made the delivery of the annual address 
the coveted prize of the Association, and it has remained so until this 
day. Before the Association adjourned it was whispered around among 
the Democratic members that the first vacancy on the Bench of the 
Supreme court of the United States which the Democratic party had 
the opportunity to fill, would be filled by Mr. Phelps. The time came 
in the election of President Cleveland. He did not place Mr. Phelps on 
the Bench, but sent him as his Minister to Great Britain, where he 
achieved great renown, and performed an important work for his country. 

I desire to extract a few paragraphs from Mr. Phelps’ address. It 
is a difficult matter to do, and I must refer the reader to the address as 
published in the Second Annual Report of the American Bar Associa- 
tion, 1879. 

Mr. Phelps said in part: “Pinckney summed up his whole character 
when he declared that Marshall was born to be the Chief Justice of what- 
ever country his lot might happen to be cast in. He stood pre-eminent 
and unrivalled as well upon the unanimous testimony of his great con- 
temporaries, as by the whole subsequent judgment of his countrymen, 
the best judicial fruit our profession has produced.” ‘ 

“The assertion may perhaps be regarded as a strong one, but I 
believe it will bear the test of reflection, and certainly the test of reading 
in American history, that, practically speaking, we are indebted to Chief 
Justice Marshall for the American Constitution. I do not mean the 
authorship of it, or the adoption of it—although in that he had a con- 
siderable share—but for that practical construction, that wise and far- 
seeing administration, which raised it from a doubtful experiment, 
adopted with great hesitation, and likely to be readily abandoned if its 
practical working had not been successful, raised it, I say, from a doubt- 
ful experiment, to a harmonious, a permanent and a beneficent system of 
government, sustained by the judgment, and established in the affections 
of the people. He was not the commentator upon American constitu- 
tional law; he was not the expounder of it: he was the author, the cre- 
ator of it. The future Hallam, who shall sit down with patient study to 
trace and elucidate the constitutional history of this country, to follow 
it from its origin through its experimental period and its growth to its 
perfection, to pursue it from its cradle—not, I trust, to its grave, but 
rather to its immortality—will find it all, for its first half century, in those 
luminous judgments in which Marshall, with an unanswerable logic and 
a pen of light, laid before the world the conclusions of his court. It is 
all there, and there it will be found and studied by future generations. 
The life of Marshall was itself the constitutional history of the country, 
from 1801 to 1835.” 

“The field was absolutely untried. Never before had there been 
such a science in the world as the law of a written constitution of gov- 
ernment. There were no precedents.” 
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“Such was the task that addressed itself when Marshall took his seat 
upon the Bench to the court over which he presided. A task of momen- 
tous importance, fraught with infinite difficulty in a field without prece- 
dent, and under the most peculiar and critical circumstances.” 

“And therefore it is to be said, without injustice to his associates, 
and without injustice to those great lawyers to whom I have alluded, and 
whose genius and labors were contributed to build up this system of law, 
that the value and the credit of it, the authorship and creation of it, are 
principally due to Marshall. And I believe it will be seen in future his- 
tory, that, as Washington brought this people through the Revolution 
to a period when they were able to have a Constitution of their own, 
so Marshall carried the Constitution through that experimental period 
which settled the question whether it should stand or fall. If this coun- 
try has profited, and if through this country the world has profited, by 
the raising of an instrument doubtless the most important since Magna 
Charta, couched necessarily and wisely to a large degree in generalities, 
into the beneficent government under which we live, it is more largely 
due to Chief Justice Marshall than to any other man, or perhaps to all 
other men, who ever had anything to do with it. That is my position. 

“Of course, if the revolution had failed, it is not probable we should 
always have continued to be colonies of Great Britain. Some other 
leader, in some other rebellion, might have carried us through to a con- 
dition of independence. If this Constitution had perished, republican 
government might not have perished. Some other tribunal, under some 
other constitution, might perhaps have reconstructed it. But, taking 
history as it stands, dealing with the constitution under which we live, 
and not entering upon the vain conjecture of what might have been 
the consequences if that Constitution had fallen, certainly the success 
of the experiment of republican government may be said to be mainly 
due to Marshall. 

“His life, strange to say, remains to be written. Lives enough have 
been thought worth writing that never were worth living, but the life of 
the great magistrate is unwritten still. Perhaps it is as well that it should 
be. Time is needed to set its seal upon the great lessons he taught. 
Experience was requisite to show what was the result of following, and 
what the result of departing from, them. Some day the history of that 
life—that grand, pure life—will be adequately written. But let no 
*prentice hand essay the task! He should possess the grace of Raphael 
and the color of Titian, who shall seek to transfer to an enduring canvas 
the most exquisite picture in all the receding light of the days of the 
early republic.” 

The master pen was found in 1879 which was to transfer the great 
Chief Justice to paper. It was not the pen of an apprentice. What 
Chief Justice Marshall was to our Constitution, the pen of Prof. Phelps 
was to the memory and greatness of Marshall. At that time the grace 
of Raphael and the color of Titian was found. As the pen picture was 
made, so it will stand. Nothing can detract from its greatness—no 
man will ever attempt to make a copy. Where Mr. Phelps placed the 
Chief Justice in the high niche of fame in the country’s archives, there he 
will remain. 
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I have said that the address of Professor Phelps marked the first 
mile-stone in the race of the Association’s history. The president’s 
address took its position early in the work of the Association, and the 
office of president and the delivery of the annual address were the two 
great prizes to be striven for by the members of the Association. 

An examination of the list of presidents, and the list of the gentlemen 
who have delivered the annual address, shows that the greatest minds 
in the country have striven for the honor of preparing these papers. 
There always will be enough of great men with ambition to seize the 
opportunity to appear before the American people in the role of great 
distinction which the delivery of these papers affords. The struggle for 
these positions will be sufficient to keep the Association alive and active. 
These addresses have disclosed a mine of wealth, and have greatly added 
to our historical and legal history. The two lists embraced: 

PRESIDENTS. 


1. 1878-79, *James O. Broadhead, St. Louis, Missouri. 
. 1879-80, *Benjamin H. Bristow, New York City. 
. 1880-81, *Edward J. Phelps, —— Vermont. 
. 1881-82, *Clarkson N. Potter, New York City. 
. 1882-43, *Alexander R. Lawton, Savannah, Georgia. 
}. 1883-84, Cortlandt Parker, Newark, New Jersey 
- 1884-85, *Jolin W. Stevenson, Covington, Kentucky. 
. 1885-86, * William Allen Butler, New York City. 
9. 1886-87, *Thomas J. Semmes, New Orleans, Louisiana. 
. 1887-88, *George G. Wright, Des Moines, Iowa. 
. 1888-89, *David Dudley Field, New York City. 
. 1889-90, *Henry Hitchcock, St. Louis, Missouri. 
. 1890-91, Simeon F. Baldwin, New Haven, Connecticut. 
. 1891-42, John F. Dillon, New York City. 
. 1892-93, *John Randolph Tucker, Lexington, Virginia. 
. 1893-94, *Thomas M. Cooley, Ann Arbor, Michigan. 
. 1894-95, James C. Carter, New York City. 
. 1895-96, Moorfield Storey, Boston, Massachusetts. 
- 1896-97, James M. Woolworth, Omaha, Nebraska. 
. 1897-98, William Wirt Howe, New Orleans, Louisiana. 
. 1898-9, Joseph H. Choate, New York City. 
. 1899-1900, Charles F. Manderson, Omaha, Nebraska. 
. 1900-1901, Edmund Wetmore, New York City. 
. 1901-1902, U. M. Rose, Little Rock, Arkansas. 
. 1902-1903, Francis Rawle, Philadelphia, Pennsylvania. 
. 1903-1904, James Hagerman, St. Louis, Missouri. 
MEMBERS WHO DELIVERED ANNUAL ADDRESSES. 
Year. Name. Subject. 
1879. Edward J. Phelps. John Marshall. 
1880. Cortlandt Parker. Alexander Hamilton and William Paterson. 
1881. Clarkson N. Potter. Rogers Brooke Taney. 
1882. Alexander R. Lawton. James Lewis Petigru and Hugh Swinton Le- 
are. 
1883. John W. Stevenson. Joleen Madison. 
1884. John F. Dillon. American Institutions and Laws. 
1885. George W. Biddle. An Inquiry into the Proper Mode of Trial. 
1886. Thomas J. Semmes. The Civil Law and Codification. 
1887. Henry Hitchcock. General Corporation Laws. 
1888. George Hoadly. Codification. 
1889. Simeon E. Baldwin. The Centenary of Modern Government. 
1890. James C. Carter. The Ideal and the Actual in the Law. 
1891. Alfred Russell. Avoidable Causes of Delay and Uncertainty in 
Our Courts. : 


*Deceased. 
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1892. J. Randolph Tucker. British Institutions and American Constitutions 

1893. Henry B. Brown. The Distribution of Property. 

1894. Moorfield Storey. The American Legislature. 

1895. William H. Taft. Recent Criticism of the Federal Judiciary. 

1896. Lord Russell of Killowen, Lord 

Chief Justice of England. International Law and Arbitration. 

1897. John W. Griggs. Lawmaking. 

1898. Joseph A. Choate. Trial by Jury. 

1899. William Lindsay. Power of the United States to Acquire and Gov- 
ern Foreign Territory. 

1900. George R. Peck. The March cf the Constitution. 

1901. Charles E. Littlefield. The Insular Cases. 

1902. James G. Carlisle. The Power of the United States to Acquire and 
Govern Territory. 

1908. Le Baron B. Colt. Law and Reasonableness. 


Eleven of the members who have delivered the annual address 
have become presidents of the Association. Analyze the two lists and 
you will find embraced in them ambassadors, cabinet ministers, United 
States senators, governors of states, generals, judges, authors, professors 
of law schools, and great lawyers and advocates, making an array of men 
who lead the country in thought atid action. Who can measure or esti- 
mate the power for good of an Association composed of such as these? 

JACOB WEART. 

Jersey City, N. J., September 22, 1904. 

( To be Continued. ) 
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NAUMBERG V. YOUNG, 15 vroom 331. 


This case seemed to have the benumbing force, to hold the fort 
and successfully obstruct the administration of justice, notwithstanding 
its utter “unsense” from any rational point of view. It is submitted that, 
with a little bare-knuckle treatment, it will abdicate on its own motion. 
Its whole tendency is to nullify contracts by babelizing their obligatory 
and indemnifying force. Its vices obtrude themselves with controlling 
effect more frequently than any other case in our reports. 

The decision wholly sacrificed the case as made by the pleading to 
a judge-made, or improvised, Procustian rule of evidence. The main 
contractural factor in the case as made by the declaration was elimi- 
nated and the case tortured and perverted into and considered as an 
action of covenant for breach of provisions of a lease under seal. 

Depue, J., says: “The action is in form an action of trespass on 
the case upon promises. The declaration alleges that the defendants 
were desirous of demising and letting the said factory to the plaintiffs; 
that they were informed by the plaintiffs that the plaintiffs were desirous 
of the said premises for the purpose of manufacturing buttons, and that 
it was necessary to have power and steam in order to carry on said man- 
ufacturing business; and that if the said defendants would furnish the 
said plaintiffs with a good engine and boiler, they, the said plaintiffs, 
would hire said premises; and thereupon the said defendants expressly 
warranted and guaranteed to the said plaintiffs that the engine and boiler 
situated on the said premises were in thorough repair, and would fur- 
nish all the steam and power necessary to carry on the business for which 





300 THE NEW JERSEY LAW JOURNAL. 


the said plaintiffs desired to use the same; and the said plaintiffs, relying 
and depending upon such warranty made by the said defendants, hired 
the said premises.” 

The learned justice further says: “The gravamen of the suit is a 
warranty or undertaking by the defendants that the engine and boiler 
were in good repair and capable of supplying the power necessary to 
carry on the plaintiffs’ business. The lease is entirely silent on the sub- 
ject. It contains a demise in the usual form. Only the factory build- 
ings are described as the premises demised. The engine and boiler 
passed under the lease as fixtures and appendages of the factory build- 
ing. The propositions for examination are, whether, in view of the 
written lease, parol evidence of a warranty was competent, and whether 
any undertaking, with respect to the condition and capacity of the engine 
and boiler, was implied from the letting under the circumstances of this 
case.” 

There are no modifying circumstances. It was conceded that plain- 
tiffs’ testimony supported their averments of the declaration. How came 
the case made by the declaration to be shrunken, pared down, tortured 
into an action on the lease? “Whether any undertaking 
was implied from the letting!” Where did this proposition for examina- 
tion come from? It certainly did not appear in the declaration or testi- 
mony supporting its averments. Just here and at this point the plain- 
tiffs’ case was metamorphosed by the court from an action on the whole 
case into an action on the lease itself, i. e., an action of covenant for 
breaches of covenants, express or implied; and thereafter the case is 
properly shaped to fit a plain presumption in the administration of inqui- 
sitions into parties’ averments in pleading; it is announced that the lease 
of the buildings cannot be expanded as to its plain provisions by the 
injection therein of indemnifying representations as to the fitness of the 
engine and boiler to do the work represented. But how did the engine 
and boiler get into the case at all? How came they to be considered at 
all? This quantity or element of the case had to be shaped. Notice, the 
judge says: “The engine and boiler passed under the lease as fixtures 
and appendages of the factory building.” When did the mere lease of 
a building begin to include the machinery and tools by operation of law? 
When did the question, whether the machinery, engine and boiler, passed 
by the mere lease of the building, cease to be a question of intention, 
a question of fact, and become a question of law, independent of averment 
and proof? The doctor, being up on fits, gave his patients medicine to 
provoke fits, and then applied all the skill he possessed to the curing of 
fits. Why should the court muscularly make a case to fit a favorite 
institute for excluding evidence, and then parade its application? 
Wherein, in the data of a cause, are the questions for solution to be 
found? The tyro must answer, in the pleadings. 

The opinion makes no effort to show how “the propositions for 
examination” are within the declaration. It baldly tortures the case 
(the declaration) into an action on the terms of the lease alone and then 
decides that terms cannot be injected into it by parol testimony. The 
averments of the declaration are awkwardly stated, but that is no excuse 
for the court’s elaborate perversion of the administration of justice by 
allegation and proof. 
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Suppose the declaration had been in the following form: 

That defendants made a proposition to plaintiffs, that if they would 
execute and perform the covenants of the lease, a copy of which is hereto 
attached and made a part of this declaration, they would keep the 
engine and boiler in the premises in such a condition as to run plaintiffs’ 
button machinery during the term of the lease; and that the plaintiffs 
then and there accepted such proposition, and in pursuance thereof sealed 
the lease and fully performed the covenants therein contained to be by 
them performed; and that defendants had refused and neglected to keep 
the engine and boiler in such a state of repair as was necessary to work 
said button works at any time during said term; to plaintiffs’ damage, etc. 

The first question in juridical hermeneutics is, does this declaration 
disclose a cause of action? The lease incorporated in the declaration by 
annexation contains no reference to engine and boiler. Does it there- 
fore disclose an unprovable case? The contract is complete. The 
defendants, by their agreement to provide the motor for the button works, 
had in law undertook (promised, guaranteed, warranted) to indemnify 
plaintiffs against loss for any violation or breaches thereof. Now for 
all judicial disposition are not the two above declarations identical? 
There is no occasion for the judicial mind to be puzzled or misled by 
mere form of averment. It is clear that the declaration is not demur- 
rable and plaintiffs, in the absence of a plea, are entitled to judgment and 
inquisition of damages on the breaches alleged. If non-assumpsit be 
interposed, may not the plaintiffs establish their averments as best they 
can? Perhaps the very proposition and acceptance are in writing. Then 
the proofs as to the cause of action would consist of the sealed lease and 
the writings containing the proposition and acceptance. If the propo- 
sition and acceptance be verbal, can they not be proved orally, and the 
lease proved by inspection as an item of independent evidence? If not, 
why not? Administrative jurisprudence must answer at the bar of phi- 
losophy. Philosophy will not be paralyzed by Naumberg v. Young. 

It would be much more edifying to consult Whelpley, C. J., in Crane 
v. The Elizabeth, etc., 5 Dutch. 305. He says: “Where an entire verbal 
contract has been entered into, and in part execution of its terms written 
papers have been signed by either of the parties, which on their face are 
fragmentary and do not import to be an entire and complete contract, 
the parol verbal contract is not held to be merged in them, but may 
notwithstanding their existence still be proved.” Again he says: “The 
whole question seems to be one of intention.” Park v. Miller, 3 
Dutch, 341. 

But how shall we determine whether the writing contains the whole 
or a fragment of the agreement? As said before, by consulting the plead- 
ings, and not the judge. The judge presides at the inquisition of the 
averments of the pleading. That a piece of evidence pre-appointed by 
parties for that very purpose and put in writing ought not to be contra- 
dicted, expanded or contracted by verbal testimony of one party to the 
disadvantage of the other is more a question of decent ethics than of 
law. It is of such elemental morals that it does not have to be talked 
about. An agreement between parties that a certain fact shall be proved 
by writing and not otherwise, is just as obligatory as any other agree- 





802 THE NEW JERSEY LAW JOURNAL. 


ment, and all courts are called upon to do is to assist in the enforcement 
of the contracts that parties make. They have nothing to do with the 
forms which parties may adopt for proof, whether verbal or written. So 
it will be seen that on principle the rule contended for in Naumberg v. 
Young has no such existence as an act of the legislature, like the pro- 
visions of the Statute of Frauds. It exists as a mere rule of prudence, 
to be administered according to established rules of allegation and proof. 
All the rule there is, is enunciated by Coke (5 Rep. 26): “It would be 
inconvenient that matters in writing made on consideration, and which 
finally import the certain truth of the agreement of the parties should be 
controlled by the averment of the parties, to be proved by the uncertain 
testimony of slippery memory.” The essence of the rule is, that these 
writings shall not be controlled by averment beyond what the writing 
imports. Because whatever may be lawfully averred may be proved, 
except the legislature intervene by statute. 78 N. Y. 74; 81 N. Y. 215; 
92 N. Y. 429; 99 N. Y. 517; 116 N. Y. 257; 119 N. Y. 592; 139 N. Y. 111. 

It will be noticed that Morgan v. Griffith, 6 Exch, 70, is disapproved 
in Naumberg v. Young, and the opinion holds that it “was decided upon 
little consideration.” Just as though it needed more than passing 
thought. The court broke no brain-cells over it, obviously for want of 
occasion. The case is capable of statement in the following form: 

Plaintiff made a proposition to defendant that, if he would kill down 
the rabbits and keep them from infesting a certain farm for a certain 
period, plaintiff would enter into a lease of said farm and pay a certain 
rent, according to the terms of all indentured, a copy of which is hereto 
annexed and made a part of this declaration, and defendant accepted 
such proposition, and in pursuance thereof plaintiff executed said lease, 
and in pursuance thereof performed the covenants therein; and breach. 
Plaintiff avers that defendant failed to rid the farm of the rabbits; to his 
damage. 

The portion of the contract wherein defendant undertook to keep 
the rabbits killed down was verbal, and nothing but the bare demise of 
the farm was contained in the lease. The plaintiff was permitted to 
prove his case as averred, and this Justice Depue says he disapproves of. 
Yet he quotes with approval the case of Lindley v. Lacy, 17 C. B. (N. S.) 
578. This case may be stated in the following form: 

Defendant made a proposition to plaintiff that if he would settle an 
action then pending against him at the suit of one C., plaintiff would 
enter into a contract in writing with defendant, a copy of which is hereto 
annexed and made a part of this declaration, to purchase certain fixtures 
and good will of a certain business, and which proposition plaintiff then 
and there accepted and has fully performed, and defendant wholly neg- 
lected and refused to perform his promise to settle said suit, and, in con- 
sequence of such failure, judgment was rendered against plaintiff at said 
C.’s suit, and his goods levied, etc. ; to his damage. 

Plaintiff was allowed to prove the element of the contract to settle 
C.’s suit verbally, and the balance by the writing to purchase the good 
will, etc. Justice Depue says this is according to the fitness of things, 
because “the contract to settle the suit was totally collateral and distinct 
from the agreement for the sale of the goods.’”’ How collateral? There 
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was no contract to settle the suit independent of the transfer of the busi- 
ness. It took both elements to make the contract, and plaintiff’s per- 
formance on his part was a condition precedent to right of recovery. 

Is the relation of proof to allegation to be in any wise tested or 
determined by the physical objects entering into the contract? Aver- 
ment is purely an intellectual process. Proof is also abstract and mental, 
an effort to translate the averments into situations, conditions and things, 
if they be capable in fact of such verification. What has the logical pro- 
cess of pleading to do with creating distinctions between failure “to keep 
engine and boiler in repair,” “to pay the plaintiff's debt to C.” or keep 
the rabbits killed down on a certain close? So the “collateral” test va- 
porizes and eludes even observation. It is admitted that vagary appears 
in a number of decisions, without the least effort to define or illustrate 
this collateral quantity. It is simply judicial persiflage. 

But to completely justify this criticism, it will only be necessary to 
notice how the rule is applied by the learned justice, when the defendant 
attempts to prove his plea where it be essential and indispensable for him 
to show that the contract counted on by plaintiff does not contain all 
the factors of the agreement, but that, in fact, the contract counted on is 
contained in a more comprehensive verbal one, which also contains 
a condition precedent to plaintiff’s right of recovery, which he has not 
performed. 

He reviews firstly Pym v. Campbell, 6 E. & B. 370. This case may 
be stated in the following form: 

Defendant Campbell made a proposition to plaintiff Pym that he 
would sell and transfer to him the estate contained in a certain agreement 
in writing, a copy of which is hereto annexed and made a part of this 
declaration, upon the terms and provisions therein contained, and which 
proposition was by plaintiff there and then accepted, as fully appears by 
said instrument annexed, and that he has always been ready and willing 
to perform said agreement of purchase according to its provisions, and 
that defendant utterly refuses to perform said contract of sale according 
to its terms; to plaintiff's damage, etc. 

No matter what the plea in fact was; in contemplation of the inex- 
orable logic of allegation and proof it was, that the averments of the 
declaration do not contain all the factors of the contract, and that the 
agreement to the declaration annexed is the identical instrument which 
is contained in the following contract, which was at the time when, etc., 
entered into by the parties hereto in the following terms to wit: That 
defendant made a proposition to plaintiff that if plaintiff would procure 
the approval of one A. to the bargain and sale, defendant would enter 
into the said contract in writing in the declaration annexed, and in all 
things perform the stipulations therein contained, and that plaintiff has 
not in any wise procured the approval of said A. to the said bargain and 
sale—all of which defendant is ready to verify. Defendant was allowed 
to establish this plea by verbal proof that the real transaction between 
the parties contained the stipulation that the consent of A. should be 
obtained as a condition precedent to plaintiff's right of recovery for non- 
performance of the written agreement. 

Now to show how the judicial mind is capable of breaking into 
reverie or absent-mindedness, observe the process of solution. “In cases 
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of this class the oral testimony is received, not with a view to add an 
additional term to the written agreement in defeasance of it, but for the 
purpose of showing that the latter did not become an agreement at all.” 

Of course it was not admitted to add an additional term to the 
written agreement, but it was admitted to show that the written agree- 
ment was a term, a factor, in the more comprehensive oral agreement 
which contained, in addition to the writing, the provision for A.’s ap- 
proval. How is it that defendant prevailed? Was it because there was 
no contract, or was it because there was one, containing a stipulation for 
his protection? The right to set up and prove the whole of a contract is 
just as available to defendant as the plaintiff. 

Suppose Young had prosecuted Naumberg for rent and simply 
counted on the lease, could not Naumberg have recouped his damages 
by giving notice that the lease was a part only of a contract verbal, 
which contained a provision that Young should keep the engine and 
boiler in repair, and that he had not performed this provision to plain- 
tiff's damage? 

Suppose in the case of Lindley v. Lacy, supra, Lacy had sued Lind- 
ley and counted on the contract in writing to buy the good will and fix- 
tures, for not paying the purchase money, could not Lindley set up the 
more comprehensive agreement which in addition to the contract of sale 
contains a condition precedent that he should settle C.’s claim against 
Lindley and that he had failed so to do, and not only defeat Lacy’s claim 
for purchase money, but get by way of recoupment ‘the damages he sus- 
tained by the breach? He could not recoup on Justice Depue’s theory 
that the defense was admitted to show that there was no contract, but he 
recoups on the theory that there was a contract on which to base his 
damages, and the principle is the same whether invoked by plaintiff or 
defendant. 

Too much ado has been made about the inexorable rule of excluding 
verbal testimony whenever a piece of written evidence appears. There 
is in the last analysis no such rule at all. It is a subject almost wholly 
within the domain, the science, of averment, of pleading, and the case of 
Naumberg v. Young is a monumental blunder. The writer claims for 
his method of stating these cases, by way of proposition and acceptance, 
that all contracts can be so stated, and this method has been resorted to, 
to make the judicial errors criticised more conspicuous. 

J. J. CRANDALL. 


Atlantic City, N. J., August, 1904. 






A decision by a state cciinies court that the granting of a non-suit, 
instead of submitting the case to the jury, where the facts are admitted, 
does not deprive plaintiff of due process of law, is held, in Apex Trans- 
portation Co. v. Garbade (Or.), 62 L. R. A. 513, not to raise a Federal 
question which will entitle him to a writ of error from the Supreme court 
of the United States. With this case is an extensive note marshaling 
all the other authorities on the question: What adjudications of state 
courts can be brought up for review in the Supreme court of the United 
States by writ of error to those courts? 
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THE FIRST CONSTITUTION OF THE STATE OF NEW JERSEY. 


{Address by Hon. Edward 8. Atwater, of Elizabeth, before the Union County Bar Association, in May}. 


The law of the land is made up of the constitution and laws of the 
United States, the constitutions of the several states and the laws as 
enacted by the several states, and the English common law, in so far 
as it has been adopted and become part of the law of the United States 
and the several states. In Murray v. Chicago Railroad Company, 62 
Federal Reports 24, Shirds, Judge, said: ‘““The adoption of the consti- 
tution did not deprive the people of the several colonies of the protec- 
tion and advantages of the common law. The constitution itself rec- 
ognizes the fact of the continual existence of the common law, and, 
indeed, it is based on the principles thereof, and its correct interpretation 
requires that its provisions shall be read and construed in the light 
thereof.” 

Personal rights and property rights, as they exist to-day, have been 
matters of growth and development. They have been achieved often 
times as the result of conflict, and for the protection of them many have 
laid down their lives. ‘They have been gradually developed by the intel- 
ligence and enlightenment of the people; sometimes, but not always, 
appreciated by the sovereign or those in authority, and sometimes 
forced from them against their will. 

When this country was settled the ideas of human rights and indi- 
vidual property had reached a very considerable development, and with 
these ideas and principles the colonies were established and they were 
sought to be applied here. It was a natural sequence that these ideas 
and principles came to be established in this country and grew up as 
a part of our legal system. Rossell, Judge, in the case of Arnold v. 
Mundy, 1 Halst. 88, remarks: “That the proprietors, governors and 
settlers of New Jersey were ali united in the opinion that the common 
law and the laws of England were their birthrights.” Again, page 85, 
he says: “Thus our forefathers, bringing with them so much of the 
common law of Great Britain as was applicable to their change of sit- 
uation, settled in New Jersey, claiming as their birthright all the liber- 
ties enjoyed in their native land.” 

Of course, when the United States declared itself independent and 
became a separate nation, then the laws of England, so far as they applied 
to administration, ceased to have force, but the laws and principles relat- 
ing to individual rights and property rights still remained, except so far 
as altered by constitutions and the iaws enacted in pursuance thereof. 
Certain rights which had become a part of what we are accustomed to 
call “the Britain Constitution,’ were enacted and made part of the con- 
stitution of the United States and of the several states. 

In the troublous times in which this country became independent 
of Great Britain, and national and state governments were born, it is 
interesting to note the insistment on rights which prevailed and the 
methods which led to the establishment of the government of the people 
in New Jersey to take the place of that exercised by the representatives 
of the British government. 

The Continental Congress, made up of delegates from the different 
colonies, had sprung into being on account of the necessity of organiz- 
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ing for self-preservation. Provincial congresses had for the same reason, 
and also for the necessity of maintaining some form of government, 
assembled in the different colonies. England was sending her troops 
to America for the purpose of enforcing obnoxious laws. Hence it 
became evident that the war would go on. 

It may be here remarked that the provincial congress assumed the 
powers of government. Three provincial congresses, so-called, were 
elected in the years 1775 and 1776, the first being convened in May, 
1775. The regular legislature met in November, 1775, for the last time. 

The Honorable, the Continental Congress, the Supreme Council of 
the American Colony advised each of the colonies to adopt for itself such 
government as should secure its own happiness and safety and well being 
to Americans in general. ‘This was on the fifteenth day of May, 1776. 

On the twenty-first day of June, 1776, the Provincial Congress of 
New Jersey adopted the following resolution: Resolved, that a govern- 
ment be formed for regulating the internal policy of this Colony, pur- 
suant to the recommendation of the Continental Congress, of the fifteenth 
day of May last. On the twenty-fourth day of June a committee of ten 
members was appointed to prepare the draught of a constitution. Rev. 
Jacob Green, of Morris, was chairman of the committee. Two days 
after the committee reported a form of constitution. It is not known 
who was the author of this document. Judge Elmer, in his “Remi- 
niscences,” says: “It has always been understood that the Rev. Dr. John 
Witherspoon, President of Princeton College, took an active part in 
preparing it.” Two eminent lawyers, Jonathan Dickinson Sargent and 
John Cleves Symmes, were on the committee, but the instrument bears 
quite as prominent marks of a clerical as of a legal origin.” 

The constitution as reported was, with some amendments, adopted 
on the second day of July following, just two days before the signing 
of the Declaration of Independence. So it is a historical fact that 
within eight days after the appointment of a committee to draft a con- 
stitution, the committee had reported and the constitution had been 
adopted and become the supreme law of New Jersey. 

— constitution was not submitted to a popular vote. Probably 
the exigencies of the times were such that it was deemed inexpedient. 
It may y eee been also that it was considered that the constitution was 
of a provisional and temporary nature, and that it would be superseded 
in a short period by one of more elaborate character. Be that as it 
may, the constitution so adopted was accepted by the people and re- 
mained the supreme law of the state for the period of sixty-eight years, 
and until the constitution of 1844 was adopted. While not in all respects 
satisfactory, and open to some serious objection as we now look at it, 
yet it provided a stable form of government under which the affairs of 
the state were peacefully administered, — the people prospered. This 
fact certainly reflects great honor upon the ability and statesm: inship of 
the men who framed it. The people at the state of New Jersey have 
always been intelligent and patriotic, and doubtless much is due to the 
class of men elected to office that the imperfections of the constitution 
did not result injuriously. We all revere the consiitution, and profess to 
be regulated by its provisions. We believe it to be the supreme law of 
the land, and “paramount to the power of the iegislature;” and that 
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whenever the legislature undertakes, in the exercise of its authority, to 
transcend the limits clearly prescribed to it by the constitution, its acts 
are void. 

The new constitution and the Declaration of Independence were 
proclaimed throughout the state together. This proclamation took 
place at Trenton on the eighth day of July, and, according to the “Penn- 
sylvania Packet,” the members of the Provincial Congress, militia, offi- 
cers and privates and a large concourse of the inhabitants attended on 
this great and solemn occasion. The Declaration and other proceed- 
ings were received with loud acclamations. 

In this constitution New Jersey was described as a “colony,” and 
all writs and other state instruments were directed to run in the name 
of the Colony of New Jersey, but on the twenty-second day of July, 
1776, the Provincial Congress, by resolution, adopted and assumed the 
style and title of “The State of New Jersey.” From thenceforth New 
Jersey was known as a state. The legislature elected under the consti- 
tution subsequently passed a law for the purpose of establishing the 
title of state, in lieu of that of colony, in writs and public documents gen- 
erally. Time would not permit to go at length into the details of the 
constitution of 1776. 

The constitution contained a preamble somewhat in the form of the 
Declaration of Independence, and recited, among other things, that all 
civil authority under him (King George III.) is necessarily at an end 
and a dissolution of government in each colony has consequently taken 
place. It also set forth that “the representatives of the Colony of New 
Jersey having been elected by all the counties with the freest manner 
and in Congress assembled, have, after matured deliberation, agreed on 
a set of charter rights or form of constitution.” 

It may be here remarked that at that time the colony of New Jersey 
was comprised of thirteen counties, viz.: Hunterdon, Sussex, Burlington, 
Essex, Middlesex, Monmouth, Morris, Bergen, Gloucester, Salem, Som- 
erset, Cumberland and Cape May. These thirteen counties remained 
until 1824, when Warren county was created. 

The government was vested in a Governor, Legislative Council and 
General Assembly; the Legislative Council to consist of one member 
from each county, and the General Assembly of three members from 
each county. | 

Provision was made for increasing or diminishing the number of 
members in the General Assembly from the different counties, on the 
principle of more equal representation, but no change was to be made 
in the Legislative Council. So that this constitution established the 
principle of allowing the same representation in the upper house for 
each county, but a representation according to population in the lower 
house. 

The Council and General Assembly, at their first meeting after each 
annual election, were authorized to elect “some fit person within the col- 
ony” to be governor for one year, who was to be constant President of 
the Council and have a “casting vote” in their proceedings. The gov- 
ernor was to have the supreme executive power, was chancellor, ordi- 
nary and surrogate general, and was to be captain general and com- 
mander-in-chief of all the militia and other military force of the colony. 
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Any three or more of the Council were at all times to be a privy council 
to advise the governor in all cases where he might find it necessary to 
consult them. 

The scheme of the Constitution seems to have been to continue in 
force and operation the then existing courts, and to provide for the 
appointment and succession of judges, who were to be appointed by the 
Council and Assembly. The Governor and Council (seven whereof were 
made a quorum) constituted the Court of Appeals of last resort and also 
the Court of Pardons. The Supreme court, Court of Common Pleas 
and Quarter Sessions are specially referred to. There is no limitation 
upon the power of the legislature to establish courts. The Orphans’ 
court was established in the year 1784, eight years after the constitu- 
tion was adopted. Ford, J., says in relation to the Orphans’ court: “The 
statute of the sixteenth of December, 1784, Pat. Rev. Laws, 59, though 
made as far back as the Revolution, did not create a court before un- 
known; it did no more than give a new dress to powers coeval with the 
province, and which the ordinary and his surrogates had always exer- 
cised in the Prerogative court, professing in the title only to ascertain, 
to regulate and to establish.”” Obert v. Hammel, 3 Har. 79. 

The constitution was very liberal in regard to the matter of suffer- 
age, no discrimination being made on account of sex, color, race, or 
condition of servitude. There was a property qualification of fifty 
pounds proclamation money, and a residence qualification of twelve 
months in the county; otherwise all the inhabitants of the county of full 
age were entitled to vote. 

Judge Elmer says: “It is evident, however, that the Provincial Con- 
gress which framed this constitution understood that it would be in the 
power of any subsequent legislature to restrict this privilege; for they 
themselves enacted an ordinance, as has been stated, which did this, and 
the first legislature prescribed oaths to be taken, not found in it.” 

In this connection Judge Elmer relates the following which has a 
local interest: “At an election held in 1806, for the selection of the 
county seat of Essex county, at which there was a warm contest between 
Elizabethtown and Newark, females and colored persons were allowed 
to vote, without inquiry as to their property; some persons, and among 
them some females, boasted that they voted under different names sev- 
eral times during the day, and night polls were kept open; and the 
fraudulent voting was so great that the legislature set aside the election.” 

This case resulted in a legislative investigation, and a new election 
law was passed in November, i807, and the new act had a preamble 
which set forth: “That doubts have arose and great diversity in practice 
obtained throughout the state in regard to the admission of aliens, 
females and persons of color or negroes to vote in election and the 
necessity of clearing up said doubts by an act of the representative of 
the people, declaratory of the true sense and meaning of the constitu- 
tion.” It was enacted that no person should vote unless such person 
be a free white male citizen of the state, at the age of twenty-one years, 
worth fifty pounds proclamation money. 

The constitution provided: “That no person shall ever within this 
colony be deprived of the inestimable privilege of worshiping Almighty 
God in a manner agreeable to the dictates of his own conscience.” 
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The provision relating to the common law and statute law of Eng- 
land is of special interest to lawyers. It is as follows: “That the common 
law of England, as well as so much of the statute law as have been here- 
tofore practiced in this colony, shall still remain in force, until they shall 
be altered by a future law of the legislature ; such parts only excepted as 
are repugnant to the rights and privileges contained in this charter; and 
that the inestimable right of trial by jury shall remain confirmed, as 
a part of the law of this colony without repeal forever.” 

As time went on it became apparent that these general references 
to the statute laws of England were vague and indefinite, and that it 
was necessary that the statute in force in this state should appear on one 
statute book. 

In November, 1792, a law was passed providing that His Excel- 
lency, William Paterson (then Governor), should be appointed and 
authorized to collect and reduce into proper form, under certain heads 
or titles, all the statutes of England or Great Britain which by the con- 
stitution extend to this state; also all public acts of the state legislature 
then remaining in force. Governor Paterson was a lawyer of large 
experience, and had been a member of both the Provincial and Conti- 
nental Congresses, and was admirably adapted to the very important 
work assigned to him. 

He reported these acts from time to time. It may be safely said 
that, when he completed the work assigned him, and included all the 
public acts in the book entitled “Laws of the State of New Jersey, revised 
and published under the authority of the legislature, by William Pat- 
erson,’ he completed a system of statute law more perfect than that of 
any other state, and thus laid the foundation of a body of laws which has 
continued to this day to deserve the highest praise. 

The work referred to was published in the year 1800, in a folio 
volume which is an excellent specimen of typographical art. 

$y an act passed June 13, 1799, it was enacted that from and after 
the passing of this act no statute or act of Parliament of England or of 
Great Britain shall have force within this state or be considered a law 
thereof. It was further provided that no adjudication decision or opin- 
ion rendered in any court of Great Britain after July 4, 1776, nor any 
English commentary should be received or read in any court of law of 
this state. A year or so later an act was passed making a lawyer who 
should propose to read such opinion in a court of New Jersey liable to 
disbarment. These acts were repealed in 1818. 

Some of the marked defects of this constitution were its provisions 
relating to suffrage, the election of the governor by the Council and the 
Assembly instead of by popular vote, and the intermingling of executive, 
legislative and judicial duties. It is a sound public policy to keep 
these functions distinct. The duties of the chancellor and ordi- 
nary were vested in the governor, whose term of office lasted for one 
year. There was no constitutional restriction against the same man 
holding the office for a number of years. As the business of the state 
increased, it was realized that the Court of Chancery so constituted was 
not adequate or appropriate. For many years there was agitation on the 
subject, which finally resulted in the calling of a convention and the 
adoption of the constitution of 1844, 
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CHARGE TO GRAND JURY. 


Mr. Justice Hendrickson, for the first time since his transfer from 
the First district, presided at the Ocean county circuit at the September 
term. 

In his remarks to the grand jury, at the opening of court, he said: 

“By the action of the Supreme court of this state some changes 
have been made in the judicial districts of the state, and in the assign- 
ment of the Justices. Asa result of these changes, I have been assigned 
to a district comprising the counties of Monmouth, Burlington and 
Ocean. While my associations with the members of the Bar and the 
people in the counties of the first judicial district were exceedingly pleas- 
ant, and I part with them with regret, I have no doubt but that I shall 
have equal pleasure in my intercourse with the Bar and the people of this 
district. 

“I desire to say that it is with special satisfaction that | come in this 
official relation to the county of Ocean, my native county, in whose 
courts I practiced from time to time for many years, and with whose 
people in general it has been my pleasure to enjoy a long and friendly 
association. I approach the duties that will devolve upon me here with 
some distrust when I recall the names of the eminent judges who have 
preceded me. They are Justices Vredenburgh and Scudder, who have 
passed away, and Justice Van Syckei, who, after an unprecedented term 
of faithful and efficient service upon the Bench, has now voluntarily 
retired to private life. In succeeding these eminent jurists | feel to a 
greater degree than I might otherwise the responsibility of my position, 
and all I can promise is that I will bring to the discharge of these duties 
the best service of which I am capable. 

“Among these duties that will now devolve upon me, in connection 
with my learned associate, Judge Martin, is that of seeing that the grand 
juries of the county are duly empanelled and charged concerning their 
duties. The grand jury is of ancient origin. We inherit it from our 
English ancestors. it was made up of freeholders from the different 
hundreds, which were territorial divisions similar to our townships. 
Blackstone tells us that the grand jurors in that day were ‘usually gen- 
tlemen of the best figure in the county.’ 

“We have dropped tie freehold qualification and our statute, in 
deference to our democratic notions, designates the grand jurors as good 
and lawful men. But it has been the custom, in the several counties of 
this state, to select the grand jurors from among the leading represent- 
ative men in the several townships and communities. This custom is 
still being recognized by the sheriffs, and properly so, but, as before 
stated, the grand jurors must be good and lawful men; and it follows 
that they should be men whose character for honesty and integrity is 
unquestioned. It is this high standard of qualification that has caused 
the office of a grand juror to be recognized as a position of honor. The 
grand jury is a branch of the court. It should, therefore, act in a judicial 
manner, be governed only by the evidence produced before it, and decide 
at all times with rigid impartiality. 

“For the benefit of those who have had little experience upon the 
grand jury, I may say that it requires twelve votes to find a true bi!l, no 
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matter what may be the number of grand jurors present. The wit- 
nesses must be sworn by the foreman or an officer qualified to administer 
the oath. You can only hear legal testimony, that which is derived from 
the witnesses’ personal knowledge. Hearsay evidence must not be 
admitted. The accused cannot be present, nor can he be summoned 
before the body. Only the state’s witnesses are heard. The defendant's 
side of the case will not be heard. The proceeding is not a trial; it is 
only in the nature of an accusation. 

“If the evidence satisfies the grand jury, in the absence of any 
defense or explanation, that the charge of crime is sustained, you should 
find a true bill. For otherwise the complaining party is without remedy, 
and the people will be at the mercy of the criminal classes. 

“But if the evidence is not satisfactory, then your duty would require 
that you ignore the bill. For it would be highly oppressive, if persons 
could be indicted for crime upon mere rumor, at the instance of indi- 
viduals whose motive to prosecute may be only a private grudge. But 
although a true bill may be found, it is only the accusation, and the pris- 
oner is accorded full opportunity to face the witnesses of the state at the 
trial, and to be heard with his witnesses before a jury of his peers. 

“Now as to the scope of your duties. It is important that you 
should treat all classes of crime alike. You should not shield one class 
because the effect might be to injure private interests that may appeal 
to the sympathy or friendly feeling, perhaps, of some of the grand jurors. 
Your oath is that you will diligently inquire and true presentment make 
of all such matters and things as shall be given you in charge, or shall 
in any way come to your knowledge touching the present service; you 
shall present no one for envy, hatred or malice, nor leave anyone unpre- 
sented for fear, favor, affection, reward, gain, or the hope thereof, but 
shall present all things truly as they come to your knowledge. 

“You are probably made up, as is usually the case, with men of dif- 
ferent political persuasions, and from different fraternal organizations. 
I need hardly say to you that no partisan feeling, or influence, social, 
political or religious, can be allowed to control or sway the action of the 
court or its grand jurors in any wise whatever. You must be firm and 
sincere, you must seek advice when needed from the court or prosecutor 
of the pleas, and not listen to the advice or instruction of persons outside 
the grand jury room. If you are approached by anyone in that way, it 
will be your duty to report such persons to the court that they may be 
dealt with for contempt. If you will thus aid the court in the firm and 
impartial administration of justice in this county, as I believe you will, 
you will be not only discharging your duty conscientiously, but you will 
be rendering the best and highest service to the commonwealth.” 

He also instructed the jury that it was their duty to examine the 
county jail as to its healthfulness, and also as to whether or not the free- 
holders had complied with the statute in providing separate places for the 
confinement of juvenile offenders, under eighteen years of age, and also 
of female prisoners. If they found the laws had not been complied with, 
they were to make presentment accordingly. 
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IN RE LICENSE OF SHERMAN O. COSS. 


(Passaic Common Pleas, August 26, 1904.) 
Inns and Taverns Act—Sunday Sales of Liqguor—License—Disorderly House. 


Mr. J. Leavitt Griggs and Mr. Ralph Shaw for prosecutors. 


Mr. M. Dunn and Mr. Wood McKee for defendant. 


SCOTT, P. J.: The complaint in this case is based upon the act 
concerning inns and taverns, approved April 17, 1846, while the pro- 
cedure followed seems to be in accord with section 10 of the act approved 
March 20, 1889, known as the “Wert’s Act.” The complaint is in the 
form of an affidavit, and is not amendable, and must therefore stand upon 
the act of 1846. The power is conferred upon the court, by section 24 
of this act, to revoke licenses of persons offending against this act, or 
any of its provisions. There is no doubt about the power of the court 
to revoke the license if sufficient cause is shown. But we are confined, 
by the complaint, to this act of 1846. 

Under the act of 1889 above referred to, a single sale of intoxicating 
liquor on the day commonly called Sunday would, if complained of and 
proved, be good cause for a revocation of the license granted. ‘The act 
of 1846 contains no such provision and no provision forbidding the sale 
of liquor on Sunday. The act of 1846 has, however, several provisions 
declared to be offended against by the person licensed, and, if proved, 
warrant the revocation of the license in question, 

The written complaint in this case is attacked by counsel for the 
licensee on the ground that the complainants failed to set forth that the 
facts complained of were within their knowledge, and the case of Voight 
v. Board of Excise of City of Newark, 31 Vroom, p. 358, is cited. In that 
case, a complaint was made and an affidavit annexed to the complaint 
which merely stated that the facts were true to the best of the knowledge 
and belief of the affants. This affidavit was without probative force and 
the complaint was, therefore, condemned. The present complaint is not 
made on information or belief, but it is made as if the facts were within 
the personal knowledge of the affiants and is, therefore, prima facie evi- 
dence of the truth of the facts contained in the complaint. “The true 
rule seems to be that statements in affidavits will be presumed to have 
been made on personal knowledge, unless stated to have been on infor- 
mation and belief, and unless it appears affirmatively, and by fair infer- 
ence, that they could not have been and were not on such knowledge.” 
Crowns v. Vail, 51 Hun. (N. Y.) 284. 

There are other attacks made upon the written complaint, but I 
deem the above the only serious one, and the complaint, taken as a whole, 
sets forth legally and sufficiently cause for the revocation of the license, 
under the act of 1846. 

The power to revoke is expressly conferred by section 24 of the act 
for the causes therein set forth, and this regardless of the fact that there 
may be a serious property loss to the licensee. The character of a 
license has been thoroughly exploited by the courts. A license is not 
property, but a mere temporary permit to do what would otherwise be 
illegal, issued in the exercise of the police power. Lentz v. Hightstown, 
17 Vr. 107; Voight v. Board of Excise of Newark, 20 N. J. L. J. 53. 
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The character of a license is well expressed by the Supreme court 
of New Hampshire in the case of State v. Holmes, 88 N. H. 225. “It 
is an essential ingredient of a legal license that it confers no right of 
estate or vested interest, but is at all times revocable at the pleasure of 
the party who granted it. Nor has the word any popular use which 
differs from the legal definition. In both the legal and popular sense 
the term license imports no right or estate conveyed or ceded, no bind- 
ing contract between the parties, but mere license and liberty to be 
enjoyed as a matter of indulgence, at the will of the party who gives the 
license.” ‘ 

A license may be revoked, at will, without notice, if this is made one 
of the conditions upon which it has been granted. Com. v. Kinsley, 133 
Mass. 579. Dillon Mun. Corp., 4th Edit., Sec. 363, note 2, says: 
“Licenses to sell liquors are not contracts between the state and the 
person licensed, giving the latter vested rights, and partaking of the 
nature of contracts, but are merely temporary permits to do what other- 
wise would be an offense, issued in the exercise of police powers, and 
subject to the direction of government, which may revoke them as it 
deems fit.” 

The case in hand could easily have been disposed of, had the com- 
plaint been based upon the act of 1889, but in this discussion we are con- 
fined to the act of 1846. 

I have no difficulty about the facts. A license was granted to Sher- 
man ©. Coss at the April term, 1904, to keep an inn and tavern, in 
which he should reside, the design of the act being that the wayfarer and 
traveler should be comfortably housed and cared for. The original 
design of the act, in this place, as well as in others, has been grossly per- 
verted. I find that it has been a Sunday rendezvous for all sorts and 
conditions, with three distinct places from which beer and whiskey were 
‘dispensed, one of the places being outside of the main building. There 
drinks were sold habitually on Sunday. I find that, on Sunday, shows 
of various kinds were given in a pavilion, and while these were going on 
drinks aforesaid were dispensed. There was some testimony that a num- 
ber of young girls were drunk near and around the premises and that 
they got drunk at this place. 

The condition of the recognizance, required from the licensee, and 
which is part of the act, says: “He shall not keep a disorderly inn and 
tavern nor violate the laws made concerning inns and taverns, but shall, 
during the said term, in all things respecting him or her as an innholder 
and tavern keeper, use and maintain good order and rule,” etc. This 
condition, if observed, voids the recognizance, and it is a clear indication 
of the design of the act. 

Section 10 of the act forbids the sale of drinks “in any bar, stand or 
other place out of the inn or tavern house for which the license shall have 
been granted according to law, and any person offending against the 
provisions of this section shall be considered as keeping a disorderly 
house, and forfeit his or her license and recognizance,” etc. The found- 
fact, that beer and whiskey dispensed in the pavilion were obtained from 
a place or storehouse accessible only to waiters, but outside of the main 
bar and the bar in the Grotto and outside of the main building, is am 
offense against the act for which the license is forfeitable. Sec. 13 of 
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the act indicates the design of the act to be for the benefit of travelers 
and strangers and to serve the public occasions of the counties and for 
the convenience of men meeting to transact business, and it expressly 
inhibits licenses, “to prevent as much as possible inns and taverns to be 
kept for the encouragement of gaming, tippling, drunkenness and other 
vices. 

The power to revoke is expressly given by section 24 of the act. 
“That it shall be the duty of the said courts to . . . . to revoke 
or annul any license by them granted to any person to keep an inn or 
tavern, in case any such person shall offend against any section or part 
of this act, or shall not observe the directions thereof, or shall not do all 
and every the matters and things therein prescribed and enjoined to be 
done.” 

While this act of 1846 does not prohibit the sale of liquor on Sunday, 
yet, according to State v. Williams, | Vroom 102, the habitual sale of 
liquors on Sunday makes the place a disorderly house, and in this respect 
the evidence sustains the complaint, and offends against the law. By 
the fifth section of the act, the person licensed is enjoined not to keep 
a disorderly house; is enjoined to maintain good order and rule. The 
licensee has habitually sold beer and whiskey on Sunday, has not main- 
tained good order and rule, and thereby has not cbserved the directions 
of the act and has not done all and every the matters and things therein 
prescribed and enjoined to be done, and has, therefore, forfeited his 
license. Further, the habitual practices of doing certain things pre- 
scribed by the act concerning vice and immorality, on Sunday, makes the 
place a disorderly house. 

I therefore give judgment for complainants, and against the defend- 
ant, S. O. Coss, and will sign an order ttn, his license. 


GARBALDI & CUNEO v, FANNY O’CONNOR. 


(Illinois Appellate Court.-Opinion on Appeal from the Circuit court of Cook county.) 


Negligence—Sidewalk obstruc- 
tion.—Held, that where private 
persons are using the sidewalk for 
their own private purposes, and 
by such use cause an unreasonable 
obstruction thereof, it is their duty 


to keep the sidewalk reasonably 
safe, for persons walking thereon 
in the exercise of ordinary care, 
and they are still liable even if an 
unsafe condition is brought about 
by the acts of entire strangers. 


WINDES, J.: This action was brought by appellee against appel- 
lants to recover damages for an injury to appellee from a fall upon the 
sidewalk in front of appellants’ place of business at the corner of State 
and South Water streets, in Chicago. There were two trials, the first of 
which resulted in a verdict of not guilty, which was set aside by the trial 
court. On the second trial appellee recovered a verdict and judgment 
thereon of $3,500, from which this appeal is. 

The first claim of appellants’ counsel is that the judgment should 
have been arrested because of the insufficiency of the declaration. In 
this regard we need only consider the first count of the declaration, since 
one good count is sufficient to sustain the judgment. The count is 
claimed to be bad because, under its allegations, it is said, it attempts to 
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hold the appellants responsible for the acts of strangers. The count after 
alleging that appellants were carrying on the business of fruit dealers at 
the southwest corner of State and South Water streets, near which was 
a public sidewalk on State street, portions of which walk appellants used 
in receiving and sending out fruit, and that they should have so con- 
ducted their business that the sidewalk would be reasonably safe for 
pedestrians, further alleges that appellants, “while so using said sidewalk, 
as aforesaid, wrongfully and negligently made said sidewalk dangerous 
to pedestrians walking along and over the same, by placing thereon, or 
causing or allowing to be placed thereon, vegetable matter, and there 
wrongfully and negligently suffered said sidewalk to be and remain in an 
unsafe and dangerous condition, when they know, or by the exercise of 
ordinary diligence ought to have known, its dangerous condition, by 
reason of the vegetable matter lying thereon.” 

It being alleged that the appellants used the sidewalk on State 
street, it was so used as to make it reasonably safe for persons walking 
thereon while in the exercise of ordinary care, and it is not material 
whether, at the particular place where a part of it was being used by 
appellants, the walk was in an unsafe and dangerous condition because of 
their acts or those of third persons. 24th Am. & Eng. Ency. Law 33; 
King & Russell, 6 East. 429; Commonwealth v. Passmore, 1 Serg. & R. 
217; People v. Cunningham & H., 1 Denio 524-33; Murphy v. Legett, 
51 N. Y. Supp. 472, affirmed in 164 N. Y. 121; Linehen v. West. El. Co., 
51 N. Y. Supp. 1080. 

In the Russell case, which was a criminal prosecution for a nuisance 
in obstructing a public street by wagons standing thereon, so as to pre- 
vent carriages from passing on that side of the street and incommoding 
foot passengers, the court held that defendant could not carry on any 
part of his business in the public street to the annoyance of the public, 
and that “anything which impeded the free passage of the street without 
necessity was a nuisance.” 

In the Passmore case, which was also a criminal prosecution for 
obstructing the street by an auctioneer with his goods, the court, after 
holding that the street was for the use of citizens in general for them- 
selves and their carriages to its utmost extent, unobstructed by any 
impediment, also held that in cases of necessity there might be a tem- 
porary privation of this full right, but that the latter “privilege should be 
used in a reasonable manner, so as to incommode as little as possible the 
neighborhood and others.” And where a temporary privation of this 
right was necessary the person causing it was bound to do so without 
injuring the rights of others. 

In the Cunningham case, which was an indictment for obstructing 
a public highway by the defendants in their business, it was claimed that 
they were not responsible for the acts of others in coming with carts and 
teams, in order to buy defendant’s goods—they were responsible for 
obstruction. The court said: “They furnished the occasion and gave out 
the invitation, and no obstruction of this kind would have taken place or 
would be likely to take place in that street, if the occasion of the assemb- 
ling of such persons for object mentioned was removed.” 

Our statute (Hurd., ch. 88, Sec. 221, par. 5) makes it a nuisance to 
obstruct highways and streets, and it has been frequently held in this 
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state that the public has the right to the exclusive use of the streets for 
public purposes, free from any permanent obstruction thereof for private 
purposes of any person. People v. Harris, 203 Ill. 272, and cases cited 

The Supreme court of New York, in deciding the Murphy case, 
which was an action for an injury caused to the plaintiff by slipping upon 
some fresh mud upon a platform raised above the sidewalk in front of 
defendant’s store, for convenience in unloading their goods, among other 
things, said: “In accident cases the real inquiry is: What was the cause of 
the occurrence? What was it that put the plaintiff in peril? The slip- 
ping of the plaintiff upon the platform was only a result of the necessity 
which compelled her to use the platform. She had a right to an unob- 
structed sidewalk, and it is not necessary to look beyond the fact that the 
injuries she sustained were directly in consequence of the unlawful 
obstacles of the sidewalk.” The court held that although the platform 
was swept clean within less than an hour before the accident, the defend- 
ants were responsible for the mud being upon it. A judgment in favor 
of the plaintiff was affirmed by the Court of Appeals, which held that it 
was a question of fact for the determination of the jury whether the use 
made by defendants of the platform and sidewalk was reasonable and nec- 
essary in the conduct of their business. 

In the Linehen case, which was an action to recover for injuries sus- 
tained by the plaintiff by slipping on an icy platform in front of defend- 
ant’s premises as she was passing along the sidewalk, her progress being 
impeded by a wagon and skid for unloading the wagon, which obstructed 
the sidewalk, the court reaffirmed the decision in the Legett case, and 
among other things, says: “Where a person permits a sidewalk in front 
of his premises to be obstructed by a truck and skids for an unreasonable 
time beyond what is necessary for loading and unloading, thus forcing 
pedestrians, in order to have a passageway along the street, to use a plat- 
form or stoop on the premises, such platform or stoop should be rea- 
sonably safe, and, as the result of the negligent maintenance of same, 
the right to recover damages for such injuries exists.” 

Upon the authority of the foregoing cases, we are of opinion that the 
first count of the declaration is sufficient to sustain the judgment. At 
most it can only be said to be a defective statement of a cause of action, 
sufficient to apprise appellants of plaintiff’s claim, and is sufficient for 
verdict. Boyce v. Tallerman, 183 Ill. 115-25, and cases cited; Ry. Co. v. 
Keck, 185 Ill. 400. 

It is also said that the court should have taken the case from the 
jury, because there is no evidence in the record that appellants caused 
vegetable matter to be placed and remain upon the sidewalk. It is true 
that the evidence shows that because the sidewalk on State street was so 
obstructed by boxes of bananas, placed thereon by appellants, that there 
was only room on the sidewalk sufficient for three persons to pass 
abreast; that appellee was injured while walking along in this narrow 
space at the side of another lady; that she was compelled, on meeting a 
man with a truck passing through this place, to Step and walk behind the 
other lady, and thus being put off her guard, she stepped upon a ripe 
banana lying upon the sidewalk, which caused her to slip and fall. Also 
there is no evidence as to whether appellants or some third person placed 
or caused to be placed defendant’s banana upon the sidewalk. 
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Under the authorities cited, and by reason of the fact that appellants 
were using the sidewalk, and, as the evidence tends to show, by said use 
caused an unreasonable obstruction thereof, it was their duty to see that 
the sidewalk was reasonably safe for persons walking thereon when exer- 
cising ordinary care. It is immaterial whether they or some stranger put 
the banana upon the sidewalk. Under the circumstances they were 
responsible for allowing it to be put thereon. 

The second count of the declaration sets out an ordinance of the city 
of Chicago, which makes it unlawful to store upon any sidewalk within 
the city, any goods, wares or merchandise whatever which should occupy 
a greater space than three feet, next to the building or boundary line of 
the lot of a person so using the same, and allowing said goods, etc., to 
remain on the sidewalk more than two hours. The plaintiff, as appears 
from the abstract, offered in evidence an ordinance of the city of Chicago 
dealing with storage on sidewalks, section 1837, but the ordinance is 
not abstracted. If, however, it be conceded that it is the same ordinance 
as that set upon in the declaration, we are at a loss to conceive how it 
could have prejudiced appellants. 

The fourth and last claim of appellants is that the court erred in 
refusing to give the fourth and fifth instructions which they requested. 
Both these instructions are with reference to the second point considered, 
viz.: The negligence of some third person in placing the banana upon the 
sidewalk, and their refusal is justified because of the principles of law 
above stated. 

There being, in our opinion, no reversible error in the record, the 
judgment of the Circuit court is affirmed. 


NEW JERSEY COURT OF CHANCERY. 


(Abstracts of Recent Opinions). 


Trade name—Injunction—Use by corporation—Fraudulent intent. 
—1. A man has no right to pass off his goods as the goods of a rival 
trader. 2. The name of a person may become so far associated with the 
goods of a particular maker that its use without explanation or qualifica- 
tion by another may deceive a purchaser into the belief that he is getting 
the goods of A. when he is really getting the goods of B. If the proof 
be not merely that the trader is using a particular name to designate his 
goods, but that he is using it in such manner as to put off his goods as 
the goods of his rival, that rival is entitled to restrain him from using it 
in that way. 3%. The rule of law is the same where a corporation takes 
or imitates the name of a rival trader. It may, as a matter of evidence, 
be easier to infer the fraudulent interest or false representation, but such 
interest or representation must still be made out. 4. Proof of fraudulent 
intent is not essential. Ifa representation false in fact, though ignorantly 
or innocently or mistakenly made, be shown, the plaintiff is entitled to 
relief by way of injunction. The action of the court depends upon the 
right of the plaintiff and the injury to that right, not upon the motive of 
the defendant. International Silver Co. v. Wm. H. Rogers Corporation, 
(Mr. Edward A. Day, Mr. Hiram R. Mills and Mr. John P. Bartlett for 
complainant. Mr. Craig A. Marsh for defendant). Opinion by 
STEVENS, V. C., February 9, 1904. 
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Fraudulent conveyances—Mortgages—Evidence.—1. In an action 
to foreclose certain mortgages, evidence reviewed, and held to require 
a finding that the mortgages were made with intent on the part of the 
mortgagor to defraud future creditors, which intent was shared in by 
the mortgagee, and that the same was therefore void as against the 
mortgagor's trustee in bankruptcy. Levy v. Levy. (Mr. W. Holt 
Apgar for complainant. Mr, Edwin C. Long and Mr. F. C. Lowthorp 
for defendants). Opinion by REED, V. C., May 9, 1904. 


Mortgages—Loan of credit—Usury—Payment.—1. Where a mort- 
gage was executed to secure a loan of the mortgagees’ credit, and not 
for money loaned by the mortgagees, the fact that the mortgage was for 
a sum in excess of the principal of the endorsed note was insufficient to 
prove that the contract was usurious, it being accepted by the mortgagees 
as a mere indemnity against loss. 2. A mortgage was executed to secure 
the mortgagees against liability as endorsers on the mortgagors’ note, 
and, the note not being paid at maturity, the mortgagees accepted their 
responsibility as endorsers, and paid to the holder the amount of the 
note, less $300, for which the individual note of one of the endorsers was 
given. Held, that the mortgage was not thereby satisfied, but was 
security for the amount which the mortgagees had paid, and for which 
they were still liable. Bouker v. Galligan. (Mr, L. Edward Hermann, 
Jr., for complainant. Messrs. Collins & Corbin for defendants). 
Opinion by MAGIE, Ch., May 10, 1904. 


Specific performance—Boundaries—Evidence.—1. Evidence in a 


suit for specific performance of a contract of sale of a lot, held sufficient 
to show that a building which the parties supposed was being sold was 
entirely on the lot. Dowling v. Linburg. (Mr. Scott Scammell for 


complainant. Mr. John T. Van Cleef for defendant). Opinion by 


REED, V. C., May 11, 1904. 


insolvent corporations—Receivers—Previous appointment of fed- 
eral receiver—1l. The ordering of a statutory injunction enjoining 
a corporation from the exercise of its franchise in a suit under Act 1829 
(P. L., p. 58), entitled “An act to prevent fraud by incorporated com- 
panies,” is a condition precedent to the appointment of any statutory 
receiver. 2. The United States Circuit court in New Jersey had, in a 
suit by a creditor of a corporation, appointed a receiver, who had taken 
charge of all the assets of the corporation that were capable of being 
seized, and had undertaken the collection of amounts due from stock- 
holders on account of unpaid subscriptions, when a suit was commenced 
in the Chancery court of the state under Act 1829 (P. L., p. 58), entitled 
“An act to prevent fraud by incorporated companies,” in which com- 
plainant sought the appointment of a receiver by the state court in 
order that suits might be brought against certain stockholders against 
whom the federal receiver had determined that he would bring no suits, 
but it did not appear that any application had been made to the federal 
court to permit the filing of a bill and use of the federal receiver’s name 
in enforcing the liability in question, and it did not appear that there 
was any asset of the corporation beyond the scope of the federal receiver- 
ship. Held, that the appointment of a receiver would be denied. Gal- 





MISCELLANY. 


lagher v. Asphalt Co. of America. 
Mr. R. J. Wortendyke, Mr. Wintersteen 
Opinion by STEVENSON, V. C. 


Mr. Newlin for complainants. 
and Mr. Tolles for defendant). 
(orally), May 16, 1904. 
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(Mr. C. E, Hendrickson, Jr., and 





A receivership is held, in Vila v. Grand Island E. L. I. & C. S. Co. 
(Neb.), 63 L. R. A. 791, to be a purely ancillary remedy, and not to be 
maintainable in a proceeding instituted solely for that purpose. 


MISCELLANY. 


STATE NOTES. 


Mr, Justice and Mrs. A. Q. Gar- 
retson, of Morristown, have return- 
ed from a trip abroad. 

Mr. Wm. M. Clevenger, of At- 
lantic City, has removed from the 
Real Estate and Law Building to 
615, 616 and 617 Bartlett Building. 

A new law partnership has been 
announced in Newark, under the 
firm name of Raymond, Newman, 
Reeves & Van Blarcom. The 
members are Judge Thomas L. 
Raymond, of the First District 
court, and Andrew Van Blarcom, 
who been with 
Judge Raymond; Harry N. 
Reeves, of Montclair, and Jacob 
L. Newman, of They 
have offices in the Lawyers’ Build- 
ing. 


MN seca 
Vi1SS 


has associated 


Newark. 


Agnes Remsen Vreden- 
burgh, daughter of Judge William 
H. Vredenburgh, of 
was married on August 31 to Dr. 
\lburtus Adair of New 
York City. They sailed for Eu- 
rope, to make a brief stay in Ven- 
ice. 

Mr. Arthur W. Kelly, of Atlantic 
City, announces his removal to the 
Mercantile Building, Red 
Bank, where he will continue the 
practice of law and general steno- 
graphic reporting. 

The corner-stone of the new 
Camden court house was laid on 
August 18, the Masons officiating. 


; 
Freehold, 


Moore, 


Bank 


Among other contents of the new 
corner-stone is the address of 
Abraham Browning, delivered on 
the laying of the old court house 
corner-stone, which was transferred 
from its former resting place, to- 
gether with other relics. The new 
building will occupy an_ entire 
block, and will cost $700,000, 


CHANGE IN SEPTEMBER TERM, 
OCEAN CIRCUIT. 


At the opening of the Septem- 
ber term of the Ocean county Cir- 
cuit, Mr. Justice Hendrickson an- 
nounced that hereafter the Septem- 
ber term of court would begin on 
the second Tuesday of the month, 
instead of the first as heretofore, 
the Supreme court having issued 
an order making such change. 
April and December courts are to 
remain as at present, on the second 
Tuesday, making it uniform. 

WOULDN’T TROUBLE HONEST 

MEN. 

An exchange says that an Amer- 
ican judge once reprimanded a 
lawyer for bringing several small 
suits into court, remarking that it 
would be better for the parties in 
each case had he persuaded them 
to submit the matter in contro- 
versy to the arbitration of some 
two or three honest men. “Please 
your Honor,” retorted the lawyer, 
“we did not choose to trouble hon- 
est men with them.” 
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OUT WENT THE BANDBOX. 


Lord Ellenborough, the great 
English judge, was once about to 
go on circuit, when Lady Ellenbor- 
ough said that she should like to 
accompany him. He replied that 
he had no objection, provided she 
did not encumber the carriage with 


bandboxes, which were his utter 
abhorrence. During the first day’s 


journey Lord Ellenborough, hap- 
pening to stretch his legs, put his 
foot through something below the 
seat. He discovered that it was a 
bandbox. Up went the window 
and out went the bandbox. The 
coachman stopped, and the foot- 
man, thinking that the bandbox 
had tumbled out of the window by 
some extraordinary chance, was 
going to pick it up, when Lord El- 
lenborough furiously called out, 
“Drive on!” The bandbox accord- 
ingly was left by the ditch side. 
Having reached the country town 
where ‘he was to officiate as judge, 
Lord Ellenborough proceeded to 
array himself for his appearance in 
the court house. “Now,” said he, 
“where’s my wig—where is my 
wig?’ ‘My lord,” replied the at- 
tendant, “it was thrown out of the 
carriage window.” 


RECEPTION FOR MR. JUSTICE 
VAN SYCKEL. 

At a recent meeting of lawyers 
in Newark, it was decided to give 
for ex-Supreme Court Justice Ben- 
net Van Syckel the compliment of 
a reception by the Bar, in recogni- 
tion of his long judicial service of 
thirty-five years. Among those 
present at the gathering were Vice 
Chancellor Pitney, ex-Governor 
Werts, Senator Joseph Cross, Gil- 
bert Collins, Cortlandt Parker, 
Richard V. 


Lindabury and George 
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M. Shipman. The reception will 
be held at Trenton in November. 
A portrait of the former Justice 
will be presented to the state at the 
time of the reception. The follow- 
ing committees were appointed: 
On portrait, Chancellor Magie, 
Cortlandt Parker and Richard V. 
Lindabury; finance, Frank Bergen, 
P. H. Gilhooly and Thomas B. 
French; reception, Chief Justice 
Gummere, Attorney General Mc- 
Carter, Mr. Cross, Mr. Collins, ex- 
Judges Robert S. Woodruff and E. 
Ambler Armstrong, and Alan 
Strong. 





DINNER TO MR. JUSTICE SWAYZE 


Mr. Justice Swayze was the 
guest of honor at a dinner given in 
Atlantic City, September 19, at the 
Hotel Chelsea, by members of the 
Atlantic county Bar, which about 
thirty of the Atlantic lawyers at- 
tended. 

Ex-Judge Joseph Thompson, the 
president of the Atlantic County 
3ar Association, introduced Jus- 
tice Swayze, and made an address 
of welcome, to which the Justice 
responded. Informal addresses 
were made after the dinner by a 
number of the lawyers. 

Among those who were present 
were: Judge Allen B. Endicott and 
former Prosecutor Samuel E. Per- 
ry, who, with Judge Thompson, 
arranged the dinner; Judge E. A. 
Higbee, Robert H. Ingersoll, Re- 
corder Charles C. Babcock, Prose- 
cutor J. E. P. Abbott, City Solici- 
tor Harry Wootton, Samuel D. 
Hoffman, C. L. Cole, John J. Cran- 
dall, George A. Bourgeois, Carl- 
ton Godfrey, B. C. Godfrey, Albert 
C. Abbott, John C. Slape, Eli H. 
Chandler, John C. Reed and John 
B. Slack, 
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